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Employment regulation and worker-carers: Reproducing gender

inequality in the domestic and market spheres?

Sara Charlesworth and Fiona Macdonald

1. Introduction

In this chapter we examine the ways in which the interaction of the domestic
and market spheres shape and is shaped by gender inequality in both spheres,
particularly for worker-carers—people who combine (unpaid) care work with paid
work. We draw on critical feminist framings of the public-private divide and what this
divide means for gender equality in employment. In particular our concern is with the
reproduction of gender gaps in paid work, which have consequences for women
across the life course. We consider the nature of the work-care regime, the gender
norms that underpin it and the role of employment regulation in determining gender
relations and the organisation and valuing of work and in perpetuating the reliance of
employers on women’s unpaid work in the domestic sphere to produce and support
workers for the market.

This chapter focuses on the Australian case and examines the ways in which
state interventions have attempted to mitigate some consequences of the interaction of
the domestic and market spheres through various ‘accommodations’ of worker-carers.
We argue that, for the most part, such accommodations have worked to both “adapt’
worker-carers to the demands of substantially unchanged workplaces and institutions
and to reinforce the gendered division of labour in the workplace and the home.
Finally we examine the ways in which the perception of paid care work as ‘women’s

work’—historically unpaid—has informed the profound undervaluing of this work as



‘work’. Focusing on the case of paid care work, particularly the frontline work
undertaken by so-called “low-skilled” women workers, allows us to draw attention to
the implications of being in a female-dominated occupation. It also contributes to
understanding how the interaction of the domestic and market spheres shapes
outcomes for differently situated groups of women, in this case the low paid.

While this chapter is chiefly concerned with the role of employment
regulation, we acknowledge there are broader contexts that shape the working
conditions of worker-carers. These contexts are reflected in social and economic
institutions and in employment practices at the workplace level. Our analysis draws
on a substantive framing of gender equality that is about a transformation of
gender relations towards an equal distribution of paid and unpaid work, equal pay
and desegregation®. Thus our understandings of ‘regulation distance’ and regulation
go beyond proximity and content of the regulation that sets employment conditions
for worker-carers to include the ways in which regulation works to reduce or reinforce
demarcations between the domestic and market spheres.

In this chapter we draw on an Australian case study to show how, across the
labour market, even where regulation proximity is high, employment regulation fails
to support worker-carers in ways that facilitate sharing of care between men and
women. This failure of regulation is implicated in the gendered segmentation of the
labour market, contributing to women’s overrepresentation in sectors which appear to
have high regulation proximity but where women are concentrated in less well-

regulated part-time and casual jobs.

2. Contexts



In this section we outline the theoretical framings we employ and the current
situation in Australia in respect to the resilient gendered divisions of labour in the

market and domestic spheres.

2.1  Theoretical framings

Feminist debates around the public/private divide have theorised the main
structures that reproduce gender inequality, in particular the organization of both
labour and care?. The divisions between paid and unpaid work, or between the market
and domestic spheres, are structures of power and are mutually dependent:

In this division of work, care is not seen as a collective responsibility of
men and women, or of the whole of society, but as an individual responsibility
of women.®

It is important here to be clear what we mean by gender (in)equality. Different
framings of gender (in)equality shape the solutions seen as best for mitigating the
gendered impact of the public/private divide, particularly as this relates to worker-
carers.* Framing the problem of gender equality as sameness means that the issue
becomes one of ensuring women have access to the same rights and opportunities as
men in the market sphere.® This view of equality has little to say about the division of
labour in the domestic sphere. Framing equality as difference focuses instead on the
male norm that dominates in the public sphere with strategies directed towards the
accommodation of women’s difference, including in respect to their care
responsibilities. Seeing equality as the recognition of difference can run the risk of
essentialising women as carers® and indeed of positioning the problem of gender
inequality solely as one of work/family conflict. The transformative framing of

gender equality in contrast requires policy approaches designed to fundamentally



transform the ways that domestic work and work in the market sphere are understood
and undertaken.’

Gender (in)equality is reproduced in both the domestic and market spheres
within the context of a specific societal ‘gender contract’ or ‘gender order’. Connell’s
concept® of the gender order of a society comprises production relations, power,
emotional relations (including sexuality) and symbolic relations. These systems of
social relations combine to determine the degree of gender inequality in a society.
One critical element of the gender order that goes to the relations of production is
what has been called the ‘work-care regime’.® This concept is useful for
differentiating the combinations of institutional arrangements and social and cultural
norms around men and women’s work and care roles. The work-care regime defines
the gender relations of production and the ways in which the domestic and market
spheres interact and reinforce each other in any particular national context.

As a key institution of the work-care regime, employment regulation, along
with social policy, acts to demarcate and gender the domestic and market spheres
and reproduce gender (in)equalities in a variety of ways. Gottfried has aptly described
how gender is inscribed in the subjects of labour regulation both ‘reflect(ing) and
affect(ing) power resources in the bargaining relationships within and across
workplaces, between work and family, and in family life’.*° Thus, the doing and
organizing of gender relations is in part a consequence of labour regulation. Similarly,
understandings of labour law as constitutive! underpins recent feminist legal
perspectives in which employment regulation is seen as, not only reflecting and
reinforcing gender norms, but as having normative and discursive dimensions and as

having a role in defining and determining gender norms.*2




Nowhere is the role of employment regulation in defining gender norms more
apparent than in the construction of the Standard Employment Relationship (SER)*
as the standard around which labour protections pivot. The SER is a central element
of the traditional ‘male-breadwinner, female care-giver’ model or regime.** In this
type of work-care regime, access to good quality jobs with career paths and regulatory
protection and benefits is largely confined to men who can perform these mainly full-
time, full-year jobs because they are unencumbered by care responsibilities. As a
consequence, while men’s full-time labour force participation is made possible by
women’s unpaid care-giving, the majority of women are excluded entirely from paid
work or confined to ‘non-standard’ insecure and lower-paid jobs with fewer
benefits.®

With changing social arrangements and the large-scale entry of women—
including women with dependent children—into the paid workforce the gender order
underpinning this particular work-care regime has partially broken down, to different
degrees and in different ways, in most developed countries. While these changes have
‘revealed the extent to which employment norms rested on an unpaid, full-time
caregiver’*®, they have not led to the establishment of new norms for labour and care
work based on a transformative vision of gender equality, such as the universal
carer/worker—worker/carer model*’ that would transform gender relations. As we
outline later in this chapter, in Australia the basic scaffolding of contemporary
employment regulation leaves much part-time work poorly protected and with fewer
benefits while there has been little progress towards a “flexible SER’*®, continuing
women’s economic dependence on a male partner and consequent vulnerability.

How employment regulation addresses the domestic and market divide and the

ways in which worker-carers attempt to balance responsibilities across both the



market and domestic spheres continues to be shaped by social norms. For example, in
Australia the extent to which mothers engage in paid work is profoundly influenced
by dominant gender norms that only support women’s greater engagement in paid
work on condition that work does not interfere with their ‘primary’ responsibilities as
mothers nor alter gendered divisions of labour in the household.*® Such social norms
not only underpin the large-scale take up of part-time work by Australian women, but
as we highlight below, also shape the distinctive and gendered polarization of work
hours.

2.2 The household division of labour

International comparative research suggests that, within a national work-care
regime, state interventions around work and care shape the ways in which men and
women negotiate unpaid labour in the home and the basis on which they engage in
paid work.?® Available data show that, despite women’s increasing participation in
paid work, strong gender divisions and inequalities remain in both domestic and
market spheres. Across developed countries, women continue to spend far more time
in unpaid work than men, with the OECD average being 4.6 hours per day for women
and 2.4 hours per day for men.?! In Australia, the gender divide in unpaid work is
similar. In 2006, women spent 5.2 hours per day in unpaid work compared to 2.9
hours for men. This divide in unpaid work had remained substantially unchanged
from 1997. While men did not increase their time spent on household activities over
the decade, they did increase their time spent in childcare within the family. However
so did women, who, in 2006, spent almost three times as long on childcare activities
than men.?? Caregiving for older dependents is also gendered, with one study finding
women aged 35-64 years were much more engaged than men in caring for adult

relatives.?3



In families without dependent children there has been some reduction over
time in ‘gender specialization’ in the market and domestic spheres.?* However there
remains a sharp divide between the time spent in paid work by women and men when
they become parents. In particular the presence of children appears to decrease
mothers’ hours in paid work and increase fathers’ hours in paid work. In Australia in
2013-14, amongst parents with a youngest child under 5 years, 94 per cent of fathers
were in the labour force compared to just 60 per cent of mothers.? Indeed fathers,
whether partnered or sole parents, reported the longest work hours of all male and
female workers. 26 While sole mothers worked similar hours to partnered mothers?’,
a clear, gendered distribution of work hours was apparent for couple families, with
mothers working part-time hours and father working full-time hours. This pattern
reflects the growing importance of the ‘one and a half earner’ model across the
OECD?. What is distinctive about the Australian context, however, is the extent of
working time polarization for parents with young children , with mothers clustered in
relatively short-hours, mainly casual, part-time jobs and fathers in long-hours, full-
time jobs.?®

This gendered polarisation works to undermine mothers’ access to good
quality jobs, with negative consequences both in the short and longer term. It thus has
profound consequences for gender equality over the life course, relegating many
women who get stuck in part-time jobs to poorer career outcomes and lower incomes
in retirement. In the domestic sphere the gendered polarisation of work hours
reinforces gender inequality by making it harder for fathers to engage in parenting and
other unpaid domestic work.*® More generally, both gender norms and the relatively
high share of female part-time employment in Australia shape the ways in which men

and women negotiate and organize within the domestic sphere.!



The consequences for women of this maladaption of the market sphere to the
needs of worker-carers is reflected in the significantly higher levels of work-life
interference experienced by women. 3 Of particular interest is that regardless of total
hours worked—whether part-time (1-34 hours), full time (35-47 hours), or long full
time (48 hours+)—women experience worse work-life interference than men.3 This
suggests that part-time work does not remove work-life pressures. For example
mothers who engage in paid work tend to preserve time for childcare by reducing
time spent on personal care and leisure.®*

In Australia, as we explore below, employment regulation maps on to the
gendered polarization of full-time and non-standard work, underpinning the poorer
quality work available to those who work non-standard part-time hours or in casual
employment. This constrains the effectiveness of regulatory interventions that might

support worker-carers.

3. Regulatory Interventions

In this section we provide an overview of Australian state-level regulation that
has been used to help workers bridge the divide between the market and domestic
spheres. Labour law, with other employment regulation, is a key state ‘intervention’
assumed to help workers reconcile paid work and unpaid domestic and caring
responsibilities. We ask how effective this regulation has been in addressing the needs
of worker-carers and in addressing gender gaps stemming from the divide between
the market and domestic spheres. These interventions take place within a broader
national context and they interact with other interventions at the macro social and
economic levels and at the workplace level.® Thus we also focus briefly on the

implementation of a key Australian social policy - the national paid parental leave



scheme, which interacts with employment regulation, and is designed to provide some
support for new parent worker-carers.
3.1 Employment regulation

Unlike many other countries, in Australia the recognition in employment
regulation that the market and domestic spheres are at least partially intertwined has
long historical roots. In 1907 the Harvester decision of the federal industrial court,
provided for a living or family wage sufficient to keep a man, his wife and three
dependents in “frugal comfort’.3® The Harvester decision was innovative in
acknowledging that workers’ responsibilities did not stop at the factory gate but
flowed on to the domestic sphere. However it failed to recognize the extent to which
the domestic sphere supported the market sphere of male work. Indeed the Harvester
decision institutionalized the male breadwinner in Australian labour regulation. It also
implicitly institutionalized the female homemaker, whom it was assumed would
undertake the caring and domestic work necessary to allow the male breadwinner to
provide for the family through paid work.3” Today the male-breadwinner model is
still reflected in the normative divide in employment regulation between what is seen
and valued as men’s and women’s work, and in the poorer wages and conditions that
attach to the non-standard work outside the SER in which women are
overrepresented. In particular, the working time conditions so crucial to the
reconciliation of work and care are generally poorer in feminized industries than those
in male-dominated industries

In cross-national comparison, Australian labour law was an “early adopter’ of
regulatory interventions designed to recognize and support worker carers. The
domestic sphere was formally acknowledged in a number of crucial ‘test cases’ from

1979 onwards.® The first direct legal recognition of worker-carers was the 1979



Maternity Leave Test Case, which ensured eligible women workers could return to
their job after up to 12 months’ unpaid leave. In 1990 another test case saw maternity
leave broadened to parental leave (that is, fathers also become entitled to unpaid
leave) and in 2001 a further test case decision extended unpaid parental leave to
eligible casual employees.®® Further test cases—on paid “family leave’ in 1994 and
then “personal/carers’ leave in 1996—allowed an employee to access part of their sick
leave entitlements when a family member was ill. In 2005, a test case decision of the
industrial relations commission introduced a limited ‘right to request’ part-time work
for employees after parental leave. The flow on of that decision into industry awards,
however, was truncated by the “WorkChoices’ changes to federal labour law.
Today Australian employment regulation provides a relatively comprehensive
set of supports to worker carers. There is however a crucial statutory distinction
between “casual’ employment and other forms of employment that limits the access of
many low-paid women workers to regulatory supports. Casual work is has no job
security, guarantee of hours or access to paid sickness or recreation leave. Part-time
workers are more likely than their full-time counterparts to be employed on a casual
basis. Women are much more likely than men to be in part-time work and more likely
to be working on a casual basis than men. In 2013, 27 per cent of female employees
were employed casually compared to 21 per cent of men, with casual work
predominating in feminized industries such as retail.*! Casual employees have limited
access to formal worker-carer provisions contained in statutory entitlements under the
Fair Work Act 2009 as we note below. They also have less access to any working
time predictability provided to non-casual employees in sectoral regulation known as
Modern Awards. However casual status is not the only indicator of poor quality, part-

time work. In many feminized industries those classified as part-time (rather than
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casual) do not necessarily have access to pro-rata full-time conditions. Indeed part-
time provisions in many of these awards such as in the social care sector are much
weaker in terms of working time security than comparable provisions in awards in
male-dominated industries.*?

Explicit employment regulation designed to accommodate worker-carers
includes unpaid parental leave, personal/carers leave and a limited right to request
flexible work arrangements make up three of the ten statutory National Employment
Standards (NES) of the Fair Work Act. Access to these provisions is limited for many
workers. Paid personal/carers leave is not available to casual workers although they
may access up to two days unpaid leave. Parental leave and the right to request
flexible work are only available to those who have had 12 months service with their
employer and, if casual, are employed on a regular and systematic basis with the
likelihood of ongoing employment.

Arguably parental leave, carers leave and the short-lived right to request part-
time work won through test cases and reflected in the current NES all strongly
reinforce a normative family and a mode of caring based on one adult being the main
or sole carer for the baby rather than shared caring.*® Eligibility for the right to
request flexible work is now broader than caring for a young child: in 2013 it was
extended to include carers as well as workers with disabilities and workers who
experience family violence. However this provision is weaker than similar provisions
in the Netherlands, Germany and the United Kingdom, and remains constrained by
the lack of effective appeal rights, service requirements and the ongoing and
systematic employment requirement for casuals.**

One of the most innovative regulatory interventions has been provision for

domestic violence leave negotiated in many enterprise agreements. This leave is
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designed to assist employees to remain in paid employment and support them through
the process of escaping violence.*® Currently only accessible by full-time and part-
time workers covered by such agreements, it typically enables paid leave to be taken
in addition existing leave entitlements. The Australian Council of Trade Unions
(ACTU) has made a claim as part of the 2014-2016 Modern Award Review for 10
days’ paid domestic violence leave (with 10 days’ unpaid leave for casual
employees).*® While employer groups have been hostile to this claim*’, the unlikely
but sympathetic consideration of domestic violence leave by the conservative
Productivity Commission in its Workplace Relations Framework inquiry report*® and
greater societal awareness of the problem of domestic violence may well see its
introduction into modern awards.

This would be a welcome breach in the sharp divide between the domestic and
market spheres. The recognition that gender relations in the domestic sphere can
become a workplace issue is particularly important, given that most regulation
designed to support worker-carers is focused, at best, on accommodating worker’s
unpaid care responsibilities at work. However, unless paid domestic violence leave is
available to all workers, it will offer little practical support to worker-carers on casual
contracts, who remain much more dependent on the enforcement of their poorer
working time rights under industry awards.*°

3.2 Paid Parental Leave.

A range of macro-social and economic institutions also affect the ways in
which worker-carers live and work.%° These include the provision of childcare and
other social infrastructure as well as taxation and social security payments, including
paid parental leave. A key social policy intervention was the 2011 introduction of a

national government-funded paid parental leave (PPL) scheme. The ultimate
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implementation of PPL came after a long campaign by feminists and unionists that
drew on the labour law provision for unpaid parental leave, two inquiries by the
Australian Human Rights Commission (in1998 and 2005) and slowly growing Labor
party support.>*

PPL provides 18 weeks paid leave at the rate of the national minimum wage
(NMW). It has relatively generous eligibility criteria compared to those for unpaid
parental leave. The primary carer can be a permanent employee, casual worker,
contractor, or self-employed and must have worked at least 330 hours in 10 of the
previous 13 months. In 2013, an extension to the scheme designed to encourage
fathers and partners to take a greater share of caring responsibilities—Dad and Partner
Pay (DaPP)—became available to the partner of the primary carer on a “use it or lose
it basis’ for a period of 2 weeks, also at the NMW.%2 While currently politically
contested (at the time of writing the conservative Coalition government was
proposing to limit access to those without employer-funded parental leave), PPL is
generally seen as a practical albeit limited intervention to meet the original policy
objectives. These included enhancing infant and maternal well-being by assisting
mothers to stay home from work with their babies, increasing female workforce
participation and improving gender equity by recognizing the caring and nurturing
roles of parents.®

A comprehensive evaluation of the operation of the PPL scheme, undertaken
in 2014, found that till then PPL had had no impact on the division of childcare or
housework tasks between mothers and their partners.>* There was little difference
following the introduction of PPL in the extent of support during pregnancy or in the
use of workplace flexibility arrangements on return to work.>® The introduction of

PPL was associated with an improvement in mothers’ views about their post-birth
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career prospects; though almost a third of mothers who had accessed PPL still
reported that their career prospects when they returned to work were worse than
before the birth of their baby.

This suggests that while PPL has reduced the financial barriers to parents
taking leave following a birth and has encouraged mothers to return to work by the
time their babies are 12 months old, it has had little impact on the gender inequality
straddling the market and domestic spheres. As the evaluation authors note, these
findings point both to the resilience of norms about gender roles and of workplace
cultures that set the climate for the support of working mothers.>” However while the
take-up of DaPP remained low (just over one third of eligible fathers took DaPP),
there was some evidence that it opened up ‘a space to consider new expectations

about men’s role as fathers and how their roles as fathers fit with their work’.%®

4 Social care work

The case of social care work provides another illustration of the role
employment regulation plays in shaping the interaction of the domestic and market
spheres. How paid social care work—including caring for the elderly, for children and
for people with disability—is valued also has particular importance to the
achievement of gender equality goals. The social devaluing of paid care work reflects
not only its being overwhelmingly undertaken by women but also its direct
connection to the unpaid work women traditionally performed in the home and
community.>® For the realization of gender equality based on a ‘shared work — valued
care’ model—whereby women have equal access to good jobs and unpaid caring is

valued and shared between women and men—paid care jobs must be decent jobs.°
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In many OECD countries social care work is not only highly feminized but
racialized, often performed by migrant women without citizenship status who are
reliant on others to care for family members who have not migrated with them.5!
While paid care workers of both sexes continue to be economically disadvantaged in
many countries, the wage penalties are mostly much more severe for women®? and
there remain strong divisions between the type of social care work undertaken by men
and women.

Employment regulation reinforces the gendered social undervaluation of paid
care work and reproduces it as low paid and low status work. For example, in
Australia, the Social Community Home Care and Disability Services Award 2010 sets
down minimum pay and working conditions that are meager in comparison with those
provided under the industrial awards for other occupations, and this applies for
ongoing as well as for casual workers.®® The absence of any detail of skill
requirements in the classifications on which the wages are based is striking,
particularly in the lower-paid care work classifications. While an historic industry-
wide community services equal pay case in 2012, conducted under the Fair Work Act,
awarded significant increases for many classifications, the equal pay decision was
ambivalent about recognizing the extent of gendered undervaluation of care work.5
In this regard the decision failed to reflect recognition in an earlier equal pay decision
by a state-level tribunal—the Queensland Industrial Relations Commission (QIRC)
(2009)—that underlying undervaluation is that ‘the nature of care work is considered
to be an extension of women’s work in the home, an inherent part of mothering’®® and
that this undervaluation permeates funding arrangements and the structures and

processes of employment regulation.
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Internationally, while aspirations for decent work for care workers have been
advanced with the ILO Domestic Workers’ Convention, governments are increasingly
adopting “cash for care’ schemes. These and other policies, combined with
underfunding and poor regulation of care quality, further informalize or
‘invisibilise’%® paid care work and undermine existing protections of the formal
employment relationship through shifts to agency work and so-called self-
employment.®’

5 Conclusion

The Australian case study outlined in this chapter highlights both the
resilience of the gendered division of labour in the domestic sphere, despite increasing
female participation, and its continuing influence in shaping employment for worker-
carers in the market sphere. The gender norms reflected in the Harvester decision
have changed to allow access to the market sphere for women, including women with
care responsibilities.

In examining regulatory support for worker-carers, most scholarly focus has
been on direct supports such as access to ‘family-friendly’ working time arrangements
rather than the basic scaffolding of employment regulation that provides for the basis
of the employment contract, pay, the regulation of working time and leave and
opportunities for individual and collective voice.®® While this scaffolding is
inadequate in both the National Employment Standards and in many female-
dominated awards, it is important to acknowledge the role of the National Minimum
Wage (NMW) in providing a higher ‘floor’ for low-paid women and worker-carers
than in many other comparable OECD countries. Generally adjusted via annual wages
reviews, the NMW is also an important pay benchmark in the PPL and DaPP

schemes.
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The recognition of the domestic sphere in employment regulation has been
partial and gendered. It has facilitated domestic violence leave and provided some
accommaodation of worker-carers. However, employment regulation has been largely
unconcerned with the interconnection of market and domestic spheres, and has
reflected, constituted and reinforced assumptions about the characteristics of ideal
workers and the separation of work and care.®® Many worker-carer interventions such
as carers leave and PPL may appear ‘gender neutral’, but provide in practice for the
domestic responsibilities of women’® and do not change the ways in which work is
organized, valued or remunerated. Thus, employment regulation often acts to
reinforce and consolidate the gendered domestic and market division of labour.

Australia is not alone in this respect. Across the OECD, the growth of part-
time work, concentrated amongst women, has failed to halt the growth of long
hours worked by men,7? still structured around the ideal worker, unencumbered with
caring responsibilities. As in other developed economies, many of the Australian
regulatory interventions, including PPL, leave women responsible for managing work
and care through participating in less regulated, part-time or other non-standard work
that falls outside the SER. Consequently, women have limited access to good quality
work in the market sphere or to more equal distributions of unpaid work and care in
the domestic sphere.? This is vividly illustrated in the social care sector, where a key
issue is the inadequacy of the regulatory scaffolding in providing decent work,
including for the many worker-carers employed in this sector. Regulatory gaps both
reinforce the perception of social care work as low value work and underscore the
limits of regulatory interventions to support worker-carers that are premised on the

SER configuration.
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If we are to fundamentally transform the ways that domestic work and work in
the market sphere is understood and undertaken and achieve greater gender equality
in both spheres we need first to pay attention to the basic minimum labour standards
available to men and women in the labour market. This includes the gendered impact
of employment regulation on work and care through its shaping of classification
structures, bargaining provisions and working-time arrangements. Second, we need to
design new, integrated regulatory and policy interventions towards shared work and
valued care that recognize worker-carers. This would mean both the sharing of unpaid
care within the domestic sphere and recognizing the provision of social care as a
shared responsibility between the state and households.” In the market sphere this
means reconfiguring employment regulation to ensure recognition, support and decent
working conditions for working-carers - no matter who their employer or what their
employment status. This is critical. As Rubery puts it: ‘A set of policy levers is
needed to start to reverse segmentation and destandardisation by increasing and

spreading employer obligations to provide decent employment standards’.’#
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